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BRIEF FOR APPFLLANT 


STATEMENT OF ISSUE PRESENTED 


1. Did the District Court err in granting defendant- 
appellee’s motion for summary judgment where a genuine issue of 
a material fact was raised involving the parties course of dealing 
over a period of years, where defendant - appellee »ad foreclosed 
plaintiff - appellant's ability to perform under the contract and 
where plaintiff - appellant was prevented, by the granting of the motion, 
the opportunity to obtain disclosure? 

PREFATORY STATEMENT 

This is an appeal from the granting of summary judgment 
dismissing appellant’s complaint on the merits, which judgment was 
granted in the United States District Court for the Southern District of 
New York by the Honorable Harold R. Tyler, Jr., and entered on 
February 1, 1974. 






Local 1804-1, International Longshoremen's Association, 

A.F. L. - C.I.O. (hereinafter referred to as "plaintiff" or "the Union") 
commenced this action in October, 1972, for the recovery of $114,361. 60, 
representing paid holidays pursuant to a collective bargaining agreement 
covering the period from October 1, 1968, through September 30, 1971. 

Pursuant to the terms of the collective bargaining agreement 
dated February 20, 1969, and a 1970 amendment thereto, Union members, 
in order to gain paid holiday benefits, were required to work 570 hours 
for an employer in one fiscal year and not less than 4 hours for the same 
employer in the following year (the year in which the holiday fell and the 
year in which the employee would be paid). 

Wm. Spencer & Son Corporation (hereinafter referred to as 
’defendant" or "Spencer") employer Union members for many years 
through the period ending September 30, 1971, when it terminated its 
^ stevedoring business. 

The Union seeks recovery of the amounts due under the 
relevant provision of the contract for the paid holidays of the 214 members 
involved who had worked for Spencer in the last year of the contract, i. e., 
October 1, 1970 through September 30, 1971, contending that such benefits had 
already vested in its men and the course of dealing between the parites, if 
allowed to be shown by pre-trial disclosure, but which had been precluded 
by the motion for summary judgment, would have proven this to be the case. 

STATEMENT OF FACTS 

The Union represents harbor workers in the Port of New York known 
as Chenango laborers. These Chenango laborers were employed by the 
harbor carriers in the Port, one of which employer was Spencer. 

(Numbers appearing in parenthesis refer to pagination of the Appendix) 
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Spencer was a party to a collective bargaining agreement 

(/3&) with the Union, dated February 20, 1969, covering the period 

from October 1, 1968, through September 30, 1971, as thereafter 

amended on February 23, 1970 (30*). 

The relevant provision of the contract, paragraph "7", 

as amended, states in part, as follows: 

"Such paid holidays shall be granted to regular 
employees (defined as employees who have 
worked not less than 570 hours for one employer 
herein in the fiscal year ending September 30th 
of the year pr eceding the year in which the holiday 
falls) who work for tne same employer not less 
than 4 hours in the work week in which the holiday 
falls; such 4 hours to include any time worked on 
the holiday. " 

On September 30, 1971, the termination date of the contract, 
Spencer also terminated its stevedoring business. 


POINT I 

TRIABLE ISSUES OF FACT ARE PRESENTED 
WTflCH talLff aTETFOR THE T)En!AL OF THE 
~ MOTION FOR SUMMARY JUDGMENT" 

There are manifest issues of fact in the within action, which 
militate for the denial of summary judgment. The resolution of those fact 
issues should be made at a plenary trial and not on a motion for summary 
judgment. It is the contention of the Union that the parties' understanding 
of the relevant provision of the agreement and their prior course of 
dealing, clearly would indicate that the provision had been interpreted 
otherwise than as expressed in its apparent clear wording. 
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When the course of dealing between the parties over 
period of many years clearly shows that their intentions and 
interpretation of a contract is other than as set forth therein, 

parol evidence is admissible and summary judgment must be 
denied. 

Of relevance to the present issue is the following 

statement by the Court in Treackle v. Pocahontas S. S. Co.. 

273 F. Supp. 608, aff'd. 406 F. 2d 412 (D.C. Va., 1967): 

"The surrounding circumstances at the 
time the contract was made including anv 
3nor course of dealings between the 
jarties, is proper to consider in determin¬ 
ing intent of the parties. " 

* * * * 

to tie*great® at we^'* tas arlsen ' is entitled 
On the same point was the pertinent statement in 
International Union of Mine , Mill and Smelter Workers. T^i 

^- V * Arc ierican Zinc, Lea d and Smelting Co. . 311 F. 2d 656 
(9th Cir., 1963) : 

"What the parties meant by the words is a 
controlling issue of fact in this case, to be 
determined in a trial at which the parties’— 

may offer evidence in aid of their respective 
interpretations of the language used. 

(Emphasis supplied) 

The actions of the parties with respect to their 
interpretation of a contract should be carefully scrutinized to 
resolve issues such as the one in question. "The practical 
interpretation which parties themselves placed on a contract is 
entitled to great weight in determining its meaning. " Northwest 








Acceptance Corp. v. Heinicke Instruments Co ., 441 F. 2d 887, 

889 (1971). 

In even stronger language, the Court in In re Cut 
Rate Furniture Co. , 163 F. Supp. 360 (D.C.N.Y., 1958), stated, 
Conduct of parties is controlling despite written agreements. " 

It is plaintiff's contention that summary judgment 
should not be granted because of the dispute revolving around the 
parties prior course of dealing, which could only be brought out by 
means of pre-trial disclosure and a full trial of the issues. Summary 

judgment is a drastic remedy and should not be granted where there 
are conflicts of facts. 

In Transcontinental Gas Pipe Line Corporation v . 

Borougn o f Middlesex County, 93 F. Supp. 283 (D.C.N.J., 1950), 

the Court cautioned trial courts in applications for summary 

judgment, as follows: 

"We take this occasion to suggest that trial 
judges should exercise great care in granting 
motions for summary judgment. A litigant 
has a right to a trial where there is the 
slightest doubt as to the facts, tnd a denial 
of that right is reviewable;" 

It is not being argued by the Union that Spencer was required 
to stay in business beyond the expiration date of the contract. However, 
it is being argued that Spencer, on one hand, received the benefits of 
having the 214 Union members work in the last year of the contract, and 
then on the other hand, foreclosed those same men from performing the 
second aspect of the relevant contract provision. 

Every contract contains an implied condition that neither 
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party will hinder the other in the discharge of the obligations which 
the contract imposes on each. Where one of the parties has made it 
impossible for the second party to perform under a contract 
provision, the party causing the impossibility of performance has 
obviously caused the legal injury. 

As the Court stated in Peter Kiewit Sons* Co. v. Summit 
Construction Co. , 422 F. 2d 242, 257 (8th Cir., 1969): 

"It is hornbook law that an implied provision 
of every contract is that neither party to the 
contract will do anything to prevent performance 
thereof by the other party or commit any act 
that will hinder or delay performance. " 

It is further not being argued that Spencer was obligated 

to provide work if none existed; however, by terminating its stevedoring 

business, the men, who were ready, willing and able to perform 

services, were never even given the opportunity to do so. The 

situation is analogous to a man employed by a major corporation 

for 25 years and then given a gold watch and forced to retire at a 

still productive time in his life simply because the company sets an 

arbitrary age limitation for their employees. 

In the case at bar, summary judgment was granted prior 
to any discovery procedures, which had been delayed by the making 
of the motion. Had such discovery procedures taken place, the Union 
would have had the opportunity to show the parties' interpretation of 
the relevant contract provision and their course of dealing in prior 
years regarding such provision. 

Certainly, if such a drastic remedy as summary judgment 
is to be imposed, it should at least await the elimination of any doubt 
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that no triable or arguable issue exists. Here, by granting summary 
judgment prior to discovery procedures, which would not place a burden 
on the Court's time, the Union was not even able to elicit testimony 
which it could use in defending against the very motion for summary 
judgment. 

In the instant case, where the burden shifted to the Union 
to show the existence of a genuine triable issue, the Union had already 
been prevented from coming forward with proof which was only 
producible through disclosure proceedings, by having those procedures 
prevented by the making of the within motion ft k). 

CONCLUSION 

The judgment appealed from should be reversed. 

Respectfully submitted, 

ROSENTHAL & HERMAN, P.C. 

Attorneys for Plaintiff - Appellant 

Office & P. O. Address 

401 Broadway 

New York-, New York 10013 

(212) 226-7971 
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